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This matter is before the undersigned on a notion for
nodi fication filed by Enployer/Carrier seeking “to render
justice under the Act.” On April 25, 2001, a suppl enental
heari ng was schedul ed for Septenber 25, 2001. The fornal
hearing was cancelled in lieu of the parties reaching
stipul ations and subm tting additional documentary exhibits.
Briefs were submtted by the parties on January 10, 2002.

A.  PROCEDURAL HI STORY

Claimant’s claimwas originally presented before
Adm ni strative Law Judge Sarmuel Smith in Case No. 1995-LHC-
978. On June 28, 1996, Judge Smth issued a “Decision and
Order Based Upon Stipul ations, Awardi ng Benefits and Attorney
Fees.” Judge Smith reported his Decision and Order was based
upon a stipulated record prepared by the parties. Neither



coverage nor jurisdiction under the Act were raised by the
parties as issues in the case. Judge Smth specifically found
t hat “Although coverage under the Act cannot be conferred by
stipulation, Littrell v. Oregon Shipbuilding Co., 17 BRBS 84,
88 (1985), the undersigned finds that such coverage is present
here.” (CX-18, page 5). Judge Smith ordered that Enployer
shall pay to Claimant tenporary total disability conpensation
fromApril 26, 1990, and continuing based on the weekly
conpensation rate of $660.62, the nmaxi mum conpensation rate
under the Act. He further ordered that Enployer shall provide
Claimant with all reasonabl e and necessary nedi cal treatnent
for his neck and back injuries sustained on April 24, 1990.
(CX-18, p. 12).

Empl oyer/ Carrier did not file an appeal or request for
reconsi deration of Judge Smth's Decision and Order.
Enpl oyer/ Carrier continued to pay Clai mant tenporary total
di sability conpensation and medi cal benefits w thout issue.

On February 13, 1999, a Section 22 nodification request
filed by Enployer/Carrier in Case No. 1999-LHC- 3027 was
referred by the District Director to the Ofice of
Adm ni strative Law Judges. The undersigned conducted a fornal
hearing and issued a Decision and Order on January 24,

2001, which was filed by the District Director on January 29,
2001. The issues raised and resolved were: *“Jurisdiction,”
nature and extent of disability and nmedical entitlenent.

Ten years after his injury, Enployer/Carrier contended
that Claimant was injured while working on a fixed oil and gas
platformin Texas state waters and did not neet the situs and
status requirenments under the Act. Enployer/Carrier failed to
of fer any maps, charts or other docunents to establish the
| ocation of the platformin Galveston Block 102 at the tinme of
Claimant’s injury or any evidence to establish that Gal veston
Bl ock 102 was in fact subject to a state |ease under the
jurisdiction of the Texas Railroad Commi ssion. It was further
determ ned that Enployer/Carrier failed to offer the best
evi dence of the location of the oil platformat the tinme
Claimant’s injury, notw thstanding specific questions fromthe
under si gned about their intent to do so. For reasons
di scussed in the Decision and Order, the undersigned
det erm ned Cl ai mant was engaged in maritinme enploynent for
Enpl oyer and was injured on a covered situs thus establishing
coverage under the Act. (D and O pp. 22-27).
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Based on the record evidence, | found and concl uded t hat
Cl ai vant was tenporarily totally disabled fromApril 24, 1990,
the date of his injury, and continuing, for which
Enpl oyer/ Carrier had consistently paid conpensati on.
Enpl oyer/ Carrier were also liable for all reasonable and
necessary mnedi cal expenses, to include Botox injections,
i npl antation of a norphine punp and psychol ogi cal support.

On February 12 and 13, 2001, Enployer/Carrier filed a
“Motion For Reconsideration and Alternative Mtion For
Modi fication and to Vacate Judgnent” with attached menorandum
and exhibits. The exhibits included “affidavits” fromtwo
Wi t nesses, whose availability before or at the hearing was not
expl ai ned, offered as the “best evidence to pinpoint the
| ocation of the platformon which the claimant was worKki ng
when the alleged incident occurred” and to establish that
Gal veston Block 102 is located within the Texas territorial
waters. Enployer/Carrier contended there is no “subject
matter jurisdiction” over this matter and the judgnent is void
pursuant to Rule 60(b)(4) of the Federal Rules of Civil
Procedure.

On March 15, 2001, Enployer/Carrier’s notion for
reconsi deration was denied for reasons set forth in the O der
Denyi ng Motion, incorporated herein by reference. However,
Enpl oyer/ Carrier’s Modtion For Modification “to render justice
under the Act,” based on the sanme evidence proffered to
support their notion for reconsideration, even though the
evidence was clearly and readily avail able before the hearing
whi ch Enpl oyer/Carrier elected not to introduce, was
considered as a challenge to jurisdictional findings based on

a mstake of fact. It was determ ned that the proffer of
evidence, if credited, “could result in a substantial and
mat eri al change in the outcone of this case.” The undersigned

concluded that the record should be re-opened to allow further
hearing, solely on the issue of the platform ]| ocation, and
consideration of the newy proffered evidence since the
authenticity and trustworthiness of the docunents were in

i ssue and Cl ai mant had not had an opportunity for cross-

exam nation thereon or presentation of his own rebuttal

evi dence.

Thereafter, as noted above, the parties submtted
addi ti onal docunentary exhibits in |ieu of hearing and
supporting briefs.
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B. SUMVARY OF THE NEW EVI DENCE

Enmpl oyer/ Carrier submtted ten (10) exhibits in support
of its nodification on supplenental hearing. In addition to
the original exhibits offered at hearing on August 17, 2000,
the two affidavits previously noted were also offered. Gid
maps/i ndustrial maps were proffered which reflect that
Gal veston Block 102 is located in the territorial waters of
Texas. (EX-6). The Texas State O and Gas Lease No. 74450
dated Cctober 5, 1976, for NE/ 4 of Tract 102-L, Gulf of
Mexi co, Galveston County was al so submtted. (EX-7).

On Decenber 11, 2001, the parties deposed Janes G egory
Champi on, one of the affiants. M. Chanpion is presently
Di vi si on | and manager for South Louisiana and the Gulf of
Mexico. (EX-8, p. 4). He was famliar with a production
pl atform | ocated at Gal veston Bl ock 102-L which was | eased by
Empl oyer fromthe State of Texas. (EX-8, p. 5). Upon
examning a grid map of the blocks in the High Island,
Gal veston and Brazos areas of the Gulf of Mexico, he
identified the three-league |ine demarcating the state
territorial waters fromthe federal waters. (EX-8, pp. 6-7
Exhibit 1 to deposition). He testified that Gal veston Bl ock
102 was located within the state territorial waters of Texas.
(EX-8, p. 8. On cross-exam nation, M. Chanpion could not
state when oil and gas production began or ended under the
State of Texas Lease (EX-7) and had no specific know edge
about the production platform|ocated on the | ease. (EX-8, p.
9). He further had no know edge about when the production
pl atform was constructed, when it was dismantl|l ed or whether it
was noved to some other |location. 1d.

On Decenber 11, 2001, the parties also deposed Dennis
Sensat, who al so provided an affidavit (EX-5). M. Sensat has
been an enpl oyee of Enpl oyer for 20 years, a production
supervisor for the last four years and for 16 years as a | ease
operator. (EX-9, pp. 5-6). He testified that he has visited
a production platformlocated at Gal veston Bl ock 102-L on four
occasi ons which was situated “at the ship channel, the nouth
of the jetties right off of Galveston Island.” (EX-9, p. 6).
He al so identified Galveston Block 102 as within the three-
| eague line and in state territorial waters on an industry
map. (EX-9, p. 7). On cross-exani nation, M. Sensat stated
he “first stepped on” the production platformin Gal veston
Bl ock 102 in 1994-1995, after Claimant’s accident/injury in
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1990. He could provide no other information about the
| ocation of the platformother than his visit in 1994 and by
| ooking at the industry map. (EX-9, p. 9).

C. DI SCUSSI ON

Empl oyer/ Carrier argue (1) “the evidence establishes
unequi vocal ly that the all eged incident occurred within the
territorial waters of the State of Texas;” (2) that Cl ai mant
was not engaged in maritime enpl oyment when the incident
occurred but was instead an offshore worker on a fixed
production platform (3) that his rights agai nst Enpl oyer are
governed under the Texas state workers’ conpensation act; and
(4) there is no jurisdiction over Claimant’s cl ainms under the
Longshore Act. Enployer/Carrier again contend there is no
“subject matter jurisdiction” over this matter and the
judgnment is void pursuant to Rule 60(b)(4) of the Federal
Rul es of Civil Procedure.

Coverage: Situs and Status

As discussed in the Decision and Order of January 24,

2001, the Section 20(a) presunption was invoked in this matter
which is a rebuttable presunption. However, the burden of
establishing jurisdiction, or |ack thereof, does not lie with
the claimant. See Miunguia v. Chevron U S. A 1Inc., 999 F. 2d
808, 810 n.2, 27 BRBS 103, 104 n.2 (CRT) (5'" Cir. 1993).
Enpl oyer has the burden of proving there is no jurisdiction
under the Act. (D and O, p. 22). Mdreover, it is undisputed
t hat Enpl oyer/ Carrier has the burden of proof in sustaining
their Section 22 nodification request.

Deponents Chanpi on and Sensat have presented no new
evi dence denonstrating the actual or specific |ocation of the
production platformon which Claimnt was injured at the tine
of his injury in April 1990. Their testinony establishes that
Gal veston Bl ock 102-L is located within the territorial waters
of the State of Texas and that Enployer nmaintained a state
| ease for a production platformw thin Galveston Bl ock 102-L.
There is no evidence that the platformon which Cl ai mant was
infjured is in fact the platformwhich was visited by Sensat in
1994-1995. M. Chanpion and M. Sensat testified that they
had no ot her know edge about the platform such as when it was
constructed or dismantled and whether it had been noved to or
fromany other |ocation. Neither testified that the
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production platformon which Claimant was injured was | ocated
in state waters at the time of his accident/injury.

Cl ai mant asserts Enpl oyer/Carrier have not carried their
burden of proof. | agree.

Judge Smith considered the only other evidence of record
depicting the | ocation of the production platformwhich is the
LS-202 filed by the Enployer/Carrier. (CX-2; here, EX-2).
Notwi t hstandi ng the entry of “exact place where accident
occurred” as “Galveston Block 102L State waters offshore
Texas,” Judge Smth issued a formal order finding coverage in
1996. Claimant further submts that Enployer/Carrier had full
participation and an opportunity to be heard before the
findings were nade in 1996, and therefore “nust be presunmed to
have stipulated to coverage facts at the time, since matters
of law such as the sufficiency of the findings were not
appeal ed and are not subject to a Section 22 nodification
proceeding.” Downs v. Director, OACP, 803 F.2d 193, 198 (5th
Cir. 1986).

The proponent of a rule or position has the burden of
proof in cases resolved under the Adm nistrative Procedures
Act. See Director, ONMCP v. Geenwich Collieries, 512 U. S. 267
(1994), aff’'g. 990 F.2d 730 (3¢ Cir. 1993). | find and
concl ude, based on the instant record, that Enployer/Carrier
have not established that Claimnt was injured on the
territorial waters of the State of Texas, since there is no
evi dence of the specific location of the platformon which
Cl ai nant was working at the time of his accident/injury, and
t hus have not net their burden of proof under the Act.

Assum ng arguendo the record establishes that Claimnt
was injured on a production platformin the state territorial
wat ers of Texas, which | find it does not, Claimant’s injury
woul d have occurred at a situs not covered by the Act. Thus,
at the noment of injury Claimant woul d have been unfortunately
wor ki ng on non-navi gable waters within the neaning of the Act.
His job task of dismantling the platformis arguably not
maritime work. Yet, Claimnt spent a greater amount of his
work time on navigable waters performng maritinme duties than
the one week on the platformat which he was injured, thus in
this instance, alternatively, he was both on and off navi gable
waters performng a set of tasks which required himto be
momentarily at the situs of injury.
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To be covered under the Act, Claimnt nust neet both the
status requirenment of Section 2(3) and the situs requirenent
of Section 3(a). Coverage under Section 3(a) is determ ned by
the nature of the place of work at the nmoment of injury.
Stroup v. Bayou Steel Corporation, 32 BRBS 151 (1998). To be
considered a covered situs, a site nust have a maritime nexus,
but it need not be used exclusively or primarily for maritime
pur poses. See Texports Stevedore Co. v. Wnchester, 632 F.2d
504, 12 BRBS 719 (CRT) (5'" Cir. 1980)(en banc), cert. denied,
452 U.S. 905 (1981); Gavranovic v. Mbil Mning and M nerals,
33 BRBS 1, 3 (1999). The Fifth Circuit, within which
jurisdiction this case arises, has adopted a broad view of the
situs test, refusing to restrict the test by fence |ines or
ot her boundaries. |d.; See Sisson v. Davis & Sons, Inc., 131
F.3d 555, 31 BRBS 199 (CRT)(5th Cir. 1998). To satisfy the
status test, a claimnt need only “spend at | east sonme of his
time in indisputably | ongshoring operations.” Northeast
Marine Terminal Co. v. Caputo, 432 U. S. 249, 273, 97 S. Ct.
2348, 6 BRBS 150, 165 (CRT)(1977); Boudl oche v. Howard
Trucking Co., 632 F.2d 1346, 12 BRBS 732 (CRT)(5th Cir. 1980),
cert. denied, 452 U S. 915 (1981); Uresti v. Port Container
| ndustries, Inc., 34 BRBS 215 (2000)(cl ai mrant engages in
covered enpl oynent as long as some portion of his activities
constitute covered enpl oynent and those activities are nore
t han episodic, nonentary or incidental to non-maritime work),
recon. denied, 34 BRBS 127 (2000). Thus, the fact that
Cl ai nant may have been injured during the course of performng
non-maritime work is insufficient in and of itself to deny
cover age.

The issues of situs and status were treated in the
original Decision and Order at pages 23-27 which addresses
Enpl oyer/ Carrier’s argunents renewed in this notion. For the
reasons there stated, | find that Cl ainant has established
both situs and status under the Act.

Contrary to Enployer/Carrier’s argunment that subject
matter jurisdiction can never be waived, | find that situs and
status present questions of coverage, not subject matter
jurisdiction, which can be waived by the parties. See Ranps
v. Universal Dredging Corporation, 653 F.2d 1353, 1359 (9th
Cir. 1981); Perkins v. Marine Term nals Corporation, 673 F.2d
1097, 1100-1101 (9th Cir. 1982). The Fifth Circuit has also
di stinguished jurisdiction from coverage (status and situs).
Mungui a, supra, at 810 n.2. Enployer/Carrier’s reliance on
Littrell v. Oregon Shi pbuil ding Conpany, 17 BRBS 84 (1985) and
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Hall v. Newport News Shipbuilding & Dry Dock Co., 24 BRBS 1
(1990), is msplaced. Neither case stands for the proposition
t hat coverage can never be wai ved.

In Hte v. Dresser Guiberson Punping, 22 BRBS 87 (1989),
Cl ai mtant, a senior punp operator, injured his back while
working on a fixed oil platformlocated within the state
territorial waters of Louisiana. The adm nistrative |aw judge
awar ded conpensation benefits. On appeal, Enployer,
acknow edgi ng that coverage was not raised as an issue before
t he judge, contended that clai mant was not covered under the
Act. The Board noted that at no tine did enployer address the
i ssue of coverage, nor cross-exam ne claimant about the situs
of his injury, and that coverage was not |isted as an issue in
the parties’ pre-hearing statenent. The Board refused to
address the issue of coverage since it was not presented
before the judge.

Hite and Perkins are anal ogous to the instant case.
Here, as in Hite and Perkins, Enployer never raised the issue
of situs before Judge Smth nor appealed his determ nation of
coverage to the Benefits Review Board and, by such failure,
wai ved the right to contest coverage on situs grounds. The
same concl usion nust be reached regarding Enployer’s failure
to raise the issue of status before Judge Smth. 1 so find
and concl ude.

Equi t abl e Est oppel

Lastly, in the undersigned’'s Decision and Order, judicial
est oppel was considered in the context of this matter, but
rejected in the absence of intent to mslead to gain an unfair
advantage. (See D & O, pp. 22-23). C(Claimnt does not take
the position that Enployer/Carrier are judicially or
collaterally estopped from chall engi ng coverage in a Section
22 setting, but argues that equitable estoppel is applicable.
In Ranbo v. Director, OACP, 81 F.3d 840, 843 (9" Cir. 1996),
vacated on other grounds, 521 U S. 121 (1997), the Ninth
Circuit identified a four-part test for equitable estoppel in
Longshore cases: (1) the party to be estopped nust know the
facts; (2) he must intend that his conduct shall be acted on
or nmust so act that the party asserting the estoppel has a
right to believe it is intended; (3) the latter nust be
ignorant of the facts; and (4) he nust rely on the fornmer’s
conduct to his injury.
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Cl ai mnt submts that all four elenments of the test are
present here. He argues, assuming his injury occurred in
state waters, Enmployer knew it and acknow edged it when filing
its LS-202 after the accident. Secondly, Enployer/Carrier
must have intended that their stipulation to coverage facts
(or alternatively, their assent to coverage findings by Judge
Smith) be acted upon, or acted so that Claimant had a right to
believe that it was so intended, because an Order was entered
based upon the stipulated facts or the coverage stipul ation,
and benefits have been paid thereunder since 1996. Thirdly,
Claimant testified that he was ignorant of the facts regarding
the | ocation of the platformon which he was injured, i. e.
whet her inside or outside state waters. Fourthly, Claimnt
certainly relied upon Enpl oyer/Carrier’s conduct to his
detrinment by not filing or pursuing a state conpensation
claim

Cl ai mant further argues that no evidence has been offered
to show that a state claimhas been filed, reported or pursued
and that the statute of |limtations my have run on any claim
for conpensation that m ght be asserted under the state
conpensation act. Moreover, there has been no denopnstration
that equitable tolling is available to Claimnt under the
Texas state conpensation law. Finally, Claimnt asserts:

“[T]here is every possibility that, should
conpensation benefits be term nated as a result of
the [instant] Section 22 action under the Longshore
Act, Claimant will have no renedy whatever, under
either the federal conpensation |law or the state
conpensation |aw, for the severe ongoing effects of
his injuries. No greater harm could cone to the
claimant than w thdrawal of all benefits when he is
unable to work and in severe and chronic pain.”

If the invocation of equitable estoppel is appropriate in
Longshore cases, this case presents a unique scenario for its
application since, in agreement with Claimant, | find all four
el ements of the Ranbo test have been nmet. Enpl oyer/Carrier
have paid Clai mant disability conpensati on and nedi cal
benefits under the Act since 1990 and continue to do so.

Empl oyer/ Carrier have offered no excuse or justification for
waiting ten years, after the entry of a formal order from
whi ch they neither sought reconsideration nor appeal and in
whose entry they actively participated, to come forward with
an attack upon the coverage issue in this matter. Their
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initial assault was not even advanced with the best evidence
avai |l abl e, which has existed since 1976 and was readily
present abl e at hearings conducted in 1996 and 2000. Although
| have previously concluded that there is no evidence that

Enpl oyer/Carrier intentionally msled the court on the
coverage issue in 1996, | am convinced, in the absence of
intent, that error or m sjudgnent played a significant role in
their failure to raise coverage as an issue before Judge

Smi th.

The record presents nothing which would have precl uded
Enpl oyer/ Carrier fromraising coverage as an issue in the
earlier proceeding before Judge Smth, except perhaps an error
in judgnent. Parties are not permtted to invoke Section 22
of the Act to correct errors or m sjudgnents, nor to present a
new theory of the case. There nust be a bal ance between the
need to render justice under the Act and the need for finality
in decision making. See General Dynam cs Corporation v.
Director, OANCP, 673 F.2d 23, 26 (1st Cir. 1982); MCord v.
Cephas, 532 F.2d 1377, 1380-1381 (D.C. Cir. 1976). Such a
record reopening here would not serve the orderly
adm ni stration of justice and would not in this instance
“render justice under the Act,” certainly not to the Clainmant,
upon whomit would inpose a trenendous injustice. | so find
and concl ude.

Accordi ngly, Enployer/Carrier’s alternative Mtion for
Modi fication is hereby DEN ED for the foregoing reasons and
t hose set forth in the undersigned' s original Decision and
Order of January 24, 2001 and the Order Denying Mdtions dated
March 15, 2001

D. ATTORNEY' S FEES

On February 15, 2001, Counsel for Claimant filed a tinely
Application for Fees for services perforned in association
with the Decision and Order which issued on January 24, 2001.
Counsel is also entitled to file a revised Application for
Fees in association with work perforned since the issuance of
t he January 24, 2001 Decision and Order. Such a revised
Application for Fees should be filed within 15 days fromthe
date of service of the instant Decision and Order by the
District Director. Parties have 15 days follow ng receipt of
the revised Application for Fees to file any objections to the
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February 15, 2001 Application for Fees and any revised
Application for Fees which may be filed. The Act prohibits
the charging of a fee in the absence of an approved
application.

E. ORDER

Based on the foregoing, Enployer/Carrier’s alternative
Motion for Modification is hereby DEN ED

ORDERED t his 22d day of March, 2002, at Metairie,
Loui si ana.

A
LEE J. ROVERO, JR
Adm ni strative Law Judge



